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As soon as the military fighting in Iraq was
over, the political fight started over the

legitimacy of ‘Operation Iraqi Freedom.
Marcel de Haas tackles the problem from a

perspective of international relations and

international law.

On 1§ March 2003 American and
British Forces invaded Iraq to end
the regime of Saddam Hussein,

A month later the war was largely
finished and the dictatorship
removed. What will be the future
of Iraq and of international
cooperation within erganisations
such as the UN, NATO and the EU?
This article attempts an
explanation on the basis of the UN
Charter and the often-quoted
Securlty Council Resolution 1441,

International law

In nesossing the lisgitimuey of the
v of foree, wo should toke a look ol
tho internationally nociptod judieial
principles of using violonee, ns laid
down in inteenationad low, The
Charter of thoe UN s regarded ns the
leading document of international
lnw, The Security Council of the UN
(NS in the primary bady of
ensuring infernatonal sgecurity,
Awcording to the Charter the

ahjectives of the UN ave, amangal
athoes, to maintain intornational
poace and security, (o atrengthon
Im}wu'uul e ||]‘u| Lo Crneoiii g
VuR el l‘nr ]'|||I|'||||| !‘lﬂlﬂ'.n ul‘ltl [y
findamental frecdoms for nll,
With iegnrd to the use of foves,
the UN Chovter s quite cxplicit:
tho vse of Toree s prohibitoed, with
the excoption of usge of foree by the
UNSC or in sulldefenc,

Another important nspect which
ahould be tiken into nooount is the
ban on UN intorferonee in domastic
affaive of a state, which in describod
in tha sro-onllod non-intervantion or
sovercignty principle, Specilic
mensures ol muinboining or
reptoving peace and security ave
cxploinod in two chaptors of the
Charter, Chapter 8 describos pacifie
aottlomoent of disjites, which nve o
1 l'il'h'." pxtoint 16 the fold of
diplomatic mediation and
Juu:utiuihulu. l:"i‘lurll.l'n' T montions
enforelng netlon with rospect to
thiveits ooand brenches of the pones,
ai wioll as Lo acts of mum'u-mninn.
Theae menaures nra (or ingtanee
{reonomic) aanctions and the use
of militiry foree. The UNSC deeliros
Phiese decisions in ite resolutiong,

The Gulf war of 1991 and Its
aftermath

The Tragi invaston of Kuwat in
August 1990 wos n breach of
international peace and aecuiity,
In rinietion to this the URNSC, in
pecortdanen with Chapter 7, decided
(o use enforciing measures against
thia net of MR POHRTGN Thi puteomi
wia that US-led coalition lorees,
nebing indor the IEPIEDH ol th
LUNSC, in 37 daye of alr power action
and 100 hours of ground operntions
enilod the Drogh sceupation of Kuawait
indanuney and Febroney 1881,
Considiring the non-intervention
principle, the corvesponding
resolutions did not nllow th
conlition forces to got rid of the
nggroasive regime in Boghdod,
Mowover, UNSC Rospolution G87 did
apecificilly moke elenr thut o
pinsefive would b busod on
necoptanee of and full complinnes
By Teng with thi provisions of that
rorolution, ineluding the
(climpnrmamaont) obligntions on e
contained heivin,

i thee following 12 yonrs, it
hocnime more and more cleay thit
Saddinm Hussein did not enre ahout
these disnrmament abligntions,

In vorifying lrag's complinnee with
tho disnrmnment commitments, UN
Wonpons inspectors were ohatruetod,
manipulanted and fnally, in
Dooembor 1998, ramaved [rom the
country, Mot only i (he Wesl, bul
alen in UN cirelos, suapicion grow
that leog wos continuiig the
produetion of Wenpons of Muaas
Dostruction, whieh later would bo

volmrrod to i UNSO Hosolution 1441,

Alter the terror attacks of 11
Soptomber 2000 the USA, aupporiod
by Tritain, found Saddam Hussein'a
bohaviour wid o rendon 1o lnerense
the prossure on lvag to comply with
the UNSC reaolutions of 18900/1081.
Fuvthormora, the USA madoe n ciee
for the option to use force,
prefevihly by the UN, A Lng
continued its policy of violating
ite disprmament obligntions.

UNSC resolution 1441

On & Novembor 2002, the UNSC
uninimoualy ndapted the woll-voicod
Rosolution 1441, In addition to an
enumerntion of hrenchon of the
ronolitiong of 1990 and 1991, the
LINSC exploimod in this reaaliition
|.|1n1. I‘m'i.h:lr l'mh-mlm|l“ul:ml ol Lthe
conselive condition, the dignrmament
tliiiae, Wik H|1||:'|H||||.1ll:||-!l.

For an auacaament of the
lagitimuney of the US-Deitiah nttick
an Teag, two aspects of "1441" nre of
vitnl importinee, Fivat, 1441
menitioned thiit the TNSC netid
under Chiapter 7 of the UN Churtor
and recnllod that Trng would foee
‘morious conaequences’ as n result of
continuod violntions of ils
obligntions. In doing sa, the UNSO
apered the door Tor enloreing netion
if it deemed thin necosanry,

sooond, 1441 dooided that Trag
wiis Lo provide noourrontly noeurnilo,
full, nnel complete doelnration of all
papiela ol e preogrammog of
Weapons of Masa Deativetion,
liilliw,u'y vohtilion nnd othoe HETTUE IS
i lnter than S0 :IH:\'H o the date
ol 1441

Theie las boon much discussion
on the following reports of the UN
wenpons nspeetion commission,
However, onoe thing was clenr; lrng
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‘Resolution 1441 opened
the door for enforcing
action if the UNSC deemed
this necessary’

Oppasite: ragql warkers, assistad by the plant of 33
Rogimant, Rayal Engingers, part of 7 Armoured
Wriggacke, oxtingulsh an oll plpelina fire Below: Local
Afgghan Girl in Kabul » Camparal Nell lamiesan 1) fram
Abwrddoon, v coplud by vome Afghan dhilldien whilst
an fast patral in Kabul
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Operation iraqi Freedom Marcel de Haas

‘International law had
failed and action was left
to the remaining
superpower, the USA

did not deliver a full and accnrate
declaration of its arms programme
within that period.

Politics and the 2003 Gulf War

Twao of the permanent members of
the UNSC. Russia and France, were
in favour of prolongation of the UN
weapons inspections. However, their
intentions were not purely idealistic
in the field of conflict prevention.
Their motives were also related to
longstanding economic and military
conperation with [rag. In their efforts
for the continuation of the weapons
inspections’ work they were
supported by China and Germany.
However, the USA and the UK
considered the use of military force,
as a result of prolonged breaches of
1441, inevitahle,

At this point the weakness of
international law was demonstrated.
A national judicial system, such as
the British one, is a closed cirenit,
When a court has pronounced its
verdict this is binding. The judge
cannot be overruled by, for instance,
the Executive, However,
international law is law between
states, States arve sovereign, they
have the sole right to determine if
and which part of their national
authority they will transfer to an
international body, such as the UN,
The international arena is
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anarchistic: there is no overall
authority. Therefore states determine
whether they should adhere to
international law.

Subsequently, in the case of lrag,
France, Germany, Russia and China
did not wish to carry into effect the
‘serious consequences’ of 1441
following Iraq's continued non-
compliance, Next, without
permission of the UNSC, the USA
and Britain decided unilaterally to
go forward with the use of force
against [rag, in order to implement
these consequences aceording to
Chapter 7 of the Charter,

Although, strictly speaking, this
unilateral action elashed with the
non-violence and non-intervention
principles of the UN Charter, it was
understandable as other powers in
the UNSC ran away from their
responaibilities for international
peace and secunity regarvding lrag.
Dnee again, these powers allowed
Saddam Hussein to pel away
with UNSC resolutions, which
were binding elements of
international law.

These developments demonstrated
that international power play and
game plan could overrule
international law. In this respect it
should not be forgotten that for o
number of decades Irag had formed
a threat, not only in this region, in
waging wars against Iran, Kuwail

and the Kurds, but also on a global
level with its weapon programmes,
It was deplorable that in this case
the UNSC failed to take its
responsibility and consequently
international law failed and action
was left to the remaining
superpower, the USA. Within a
month after the US-led coalition
forces started the invasion of Trag,
[raqi forces were defeated,
Hussein'’s regime collapsed and
Baghdad was taken.

Consequences for international
cooperation

This Iraq war showed an
unprecedented split in the Western
camp. Until then in the UNSC the
dividing line was usually drawn
hetween the Western, demoecratic
camp and other more totalitarian
states, such as Russia and China.
Russia's President, Viadimir Putin,
ingeniously made use of the division
amongst Western powers to improve
Russia's international position. He
did g0 by encouraging an ad-hoc
coalition of Russia, Germany and
France in, if necessary, vetoing the
UNSC attempts of the USA and
Britain to adopt a reselution on
using force. Although since then
leaders of both sides in the Western
camp have regularly stated that
differences were solved, it is quite

likely that this split will continue

to influence international security
politics, for instance in deciding upon
UN military operations.

This discord among Western
powers has also seriously affected
NATO. Nowadays NATO acts az a
regional organisation in charge of
maintaining or restoring peace and
security, for instance in the former
Yugoslavia and in Afghanistan.
These [undamental differences will
not promote decision making and thus
effectiveness of the security policy of
the alliance. In spite of the reassuring
statements mutual relations are
structurally damaged in NATO.

During the past couple of vears the
EU has developed ambitious plans for
a security and defence policy with a
military force to implement it. France
has always endeavoured to play a
leading role in Europe's (military)
policy. After Iraq, France even
strengthened this wilful course
together with her partners -
Germany, Belgium and Luxembourg —
in itz position regarding [rag.

This eoalition-of-four announced
a number of plans to reinforce an
independent Furopean defence force,
for instance by creating a
headquarters, These plans have a
tendency of being unrealistic. With
the exception of France, the coalition
partners constantly cut their defence
budgets. If this European defence
foree is to act independently from the
LUISA, this would demand huge
investments in command-and-control
svstems, strategic air- and sealift
capacities, as well as communications
and intelligence equipment.

When these nations in NATO do
not live up to the agreed demands of
this alliance, these ambitious plans
for an independent European defence
force seem to be a utopia,
Furthermore, since these plans have
been developed without the
participation of the other EU member
states, this policy of the coalition-of-
four might further complicate the
already backbreaking development
of the commen foreign and security
policies of the EU.

Thus, the ‘case of lraq’ has
intensively damaged cooperation
of Western powers in international
forums, which also affects the
enhancement of international peace
and securily,

The future of Irag

In the present situation, in which the
military operation in Irag to a large
extent is completed, from a point of
view of international law it seems
fair to have Iraq's future resolved by
the international community: the
UN. The UNSC adopted a resolution
in which the USA and Britain were
bestowed with considerable powers
to control Iraqg during the phase of
transition between Saddam Hussein's
regime and a new, democratically
chosen lraqgi government.

It is understandable that the USA
wishes to maintain a firm grip on
further developments in lrag, in
order to prevent one dictatorsghip
being succeeded by another. However,
the next Iraqi government should not
necessarily be pro-American. More
importantly, the new government
should refrain from extremist

(Islamic) and totalitarian foundations

and should have the support of a
majority of the population.

In overseeing such a constructive
development, the USA should
proceed with transferring as many
elements as possikle of the peace-
building to the UN and its dedicated
organisations. ‘Peace-building’ forms
one of the instruments of the UN
coneept for management of
international security, which were
written down in "The agenda for
peace’ and its supplement in the first
half of the 1990s,

According to this concept the
following measures should now
be taken in the aftermath of the
eonflict: humanitarian aid,
disarmament, rebuilding
governmental institutions,
restoration of law and order,
repatriation of refugees, elections
and protection of human rights.

The implementation of this action
plan demands cooperation between
hoth the parties involved. The USA
should speedily transfer increasingly
more of these tazks to the UN. After
its failure to act decisively in
military affairs, the UN should now
show its responsibility to earry out
peace-building action in Trag. Thus,
the USA together with the UN ecan
create the conditions necessary for
enhanecing a better future for the
Iraqi people and a stable security for
the region.

Marcel de Haas Operation Iragi Freedom

‘The USA should speedily
transfer tasks to the UN.
After its failure in military
affairs, the UN should now
show its responsibility to
carry out peace-building’

Cppesite: The UN was handicapped in Bosnia by never
having sufficient troop levels. Despite promises very
few countries contributed what they said they would
Belew:The UN can wark alongside national
contingents as shown below in Sierra Leane
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